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tion." In addition, the court inquired as to
whether the PSA obtained a “fair price"”
and ruled that the debtors had not suffi-
ciently determined the value of the shares
being transferred.” Furthermore, the court
questioned the PSA’s timing and apparent
haste into which it was entered.”

Third, the court analyzed whether the
debtors acted in good faith, a consider-
ation relevant under both the business-
judgment rule and heightened scrutiny.”
In this regard, the court focused on the
lack of transparency as evidenced by the
creditors’ inability to become involved
in a negotiating process dominated by
18 The PSA's “lack-up” p featured languag thist

*|rjeither party to the PSA shal, directly o indirectly, seek.. any restruc-
furing, pian of recrgandzation... other then as sef forh in the Fan Term
Sheet and the Plan." See Debiors’ Matlon, supe, stn), B B st 7.

0 The court nated mat the value of the new equity would be at least 5215
million, weil Ebove the 5150 millon (o $180 milion estimate provided
by the debitors” Investment banker, Moels & Company LLC, inkespers,
2010 WL 5300870 at 3.

21 Tha court even appeared o delve info the propriety of tho debiors’ deci-
ol 10 wnter o any PSA, stuting that *0 ks difficult to understand what
the rush is* and also that *[fjhe Deblors have not set forth justification
8 0 Wiy, at this vary early stags in tha cases, the Deblors need fo lock.
hemselves info the [PSAL." & at *A, The court further obiserved that the
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Lehman.” The court also emphasized
the failure to disclose either specifics of
the plan-ierm sheet or critical informa-
tion, such as the potential transfer of new
equity to Apollo.”

Fourth, the court considered the
purported benefits in assuming the
PSA and found minimal benefit to
the estates notwithstanding the debt-
ors' contentions that assets and cash
flow would be freed through equitiz-
ing Lehman's secured debt.” Under
the court’s view, notwithstanding any
of the purported advantages gained by
this equitization, Lehman was simply
given too much power over the debt-
ors' bankruptcy cases, particularly
given the PSA’s broad range of ter-
mination events and the restrictions
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[Ehe debtors’ chiel restracturing officer] on thess points reveats only thal
Lehman wielded greal power in ihe negotiations and that Me, Bedlinson
senms b have succumbed to virually all of their demands.” fd at *3,

24 T detitors’ falure o sharo Information |64 o objsetor to confend
Ihat *ha FSA breed contempl rather (han fostering negotistions.” id
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placed on the debtors’ ability to seek
alternative competitive proposals.*
With regard to the termination events,
the court made a critical distinction
that “[1]f the Termination Events
merely triggered the loss of Lehman's
‘suppert’ for the proposed restructur-
ing, this would be typical of many plan
support agreements... however, such
events also trigger a termination of the
consensual use of Lehman’s cash col-
lateral and, in certain instances, a lift-
ing of the stay.””’

Lastly, the court questioned whether
the debtors’ fiduciary duties of care and
loyalty had been satisfied. The PSA’s
“fiduciary out” ostensibly assured that
the debtors and their directors could
take or refrain from taking any action
in order to comply with fiduciary obli-
2y
7 i, a1 *6. This alstinetion Is
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0 case law
helds that cradiors mast be provided with certaln waya out of PSAs,
olherwise “the locked-up credilors could ba lorced 1o vole in favor
of the plan regardless of tha cl " thereby stripping
creditors of Bankruptcy Code prolections. See Coller, supm, ot n.2.
o 1125050111,
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gations.” Glaringly, the PSA featured
an exception to this provision, which
negated the fiduciary out with regard
to acts impacting the PSA’s “plan mile-
stones™ unless doing so was aimed at
providing Lehman with a higher and
better recovery.”” The court found this
provision offensive to the debtors’ fidu-
ciary duties, and thus, the PSA could
not be approved.”

Analysis

Although Innkeepers was a bench
decision that did not feature disserta-
tions on governing Code provisions or
case law, it raises factors for courts to
apply when reviewing any PSA. Central
to the lessons learned is the court's
emphasis on the debtors’ lack of trans-
parency and failure to meaningfully
work with creditors other than Lehman.
Aside from the PSA's one-sided plan-
term sheet, these circumstances played
a primary role in the court’s findings
that the debtors failed to exert due care
or exhibit good faith. As noted by the
court, “[t]his is not what chapter 11 is
supposed to be about.™'

Inherently, a PSA entered into in
connection with a prenegotiated chapter
11 case should strive be the product of
open negotiations between a debtor and
its entire body of creditors. Formulating
a PSA as a collaborative effort aids in
ensuring that the advanced plan-term
sheet has sufficient creditor backing.
In Innkeepers, the court observed that
“the PSA only ‘locks up’ approximately
$200 million of the total $1.4 billion in
secured debt in these cases—the support
of only one creditor among the critical
mass of creditors needed to support a
successful restructuring in these cases."™
Therefore, a PSA should seek to advance
a plan term sheet that has the support of
this “critical mass of creditors.” Stated
otherwise, a lock-up agreement should
be designed to lock-up more than a sin-
gle dominant creditor.

Furthermore, the failure to work col-
laboratively can result in a finding that
fiduciary duties have not been satisfied.
Fiduciary obligations compel debtors
to abstain from favoring one credi-
tor or group of creditors over others.
For instance, by not working with the
creditors for each estate, the debtors in
Innkeepers had not fulfilled their fidu-
ciary obligations in accordance with the

28 innkeapers, 2010 WL 5300870 2t *6.

29 4y (discussing excaption to “Mduclary out,” § 25(c) of PSA),

30 In discussing § 25(c), the court stated that *I am aware of o ather
court-approved [PSA] which containa such a provision.” id
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32 . at*7 jemphasis added).

ABI Journal

court’s prior Adelphia decision, under
which the debtors and their directors
in a multi-debtor case owed fiduciary
duties to the creditors of each bank-
ruptcy estate.” The court observed, in
applying Adelphia, that the debtors had
failed “to maximize the value of each
of the Debtors’ estates, particularly [72]
of the [92] Debtors who do not count
Lehman as one of their creditors.”*
Clearly, debtors cannot merely engage
one creditor to the detriment of other
parties in their capital structure.

Nevertheless, Innkeepers is not free
from potential criticism. Notably, the
court appeared to disfavor PSA pro-
visions prohibiting the parties from
supporting a competing agreement or
plan of reorganization. In discussing
the debtors’ failure to engage other
creditors aside from Lehman, the court
observed that “the PSA specifically
prohibits such negotiations by provid-
ing that neither party to the PSA shall
directly or indirectly seek, solicit, nego-
tiate...any restructuring or plan of reor-
ganization other than as set forth in the
plan term sheet.”*

33 1n m Adeiphia Communications Corp., 336 BA. 610, 668-71 (Banks.
SON.Y. 2006)

3 innkoapers, 2010 WL 5300870 af *7,
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Inherently, this type of provision
appears essential to a pre-petition plan
support agreement’s goal of locking
up support. As previously noted by the
Southern District of New York in Trans
World Airlines, “[i]f [a creditor] were
free to support another plan while [the
debtor’s] plan was still capable of being
approved, the negotiations [between the
debtor and creditor] would be mean-
ingless.”* The Trans World Airlines
court also observed that “[t]he fact that
[the creditor] has agreed not to ‘vote
for, consent to, support or participate
in the formulation of any other plan’
does not violate the solicitation require-
ments under 1125(b),” and thus, “[s]uch
a carte blanche agreement as to future
unfiled plans does not offend 11 U.S.C.
§ 1125(b)."™" Therefore, in order to rec-
oncile the validity of these clauses with
Innkeepers’ central holding, it should
have been stated that Innkeepers’ man-
date to actively negotiate with all parties
is operative up until a plan support agree-
ment featuring such a clause is entered
into. Ultimately, this is a minor critique
to an otherwise insightful decision. M

8 Trans Wortd Alrtines Inc. v. Texaco inc. (in ro Texaco inc, 81 B, 813,
15 (Banks, S.O.M.Y. 1988).
37 o, at 815-16 (emphasis In origina).
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