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The Section 546(a) Statute of
Limitations:It May Start Running

Scooner Than You Think in

Chapter 7 Cases

by Henry M. Karwowski

B nder Section 546(2) of
M the United States Bank-

| ruptcy Code, the dead-

< line for filing actions
under sections 544, 545, 547, 548,
or 553 in a Chapter 7 case is the
earlier of: (1) the later of two years
after the cntry of the order for
relief, or one year after the appoint-
ment or election of the “first
trustee” under Section 702 if such
appointment occurred within the
two-year pericd following - the
entry of the order for relief, or (2)
the time at which the case is
closed or dismissed.

Numerous are the cases in which
a court has interpreted Section
546(2) to mean that the limitations
period for filing these actions in 2
Chapter 7 case begins to run on the
date of the appointment of the per-
manent trustee * Last December,
however, in a case ecntitled
Avalanche Maritime, Ltd v Parekb
(In re Parmetex, Inc )’ the United
States Court of Appeals for the
Ninth Circuit held that a Section
546(2) limitations period started to
run on the date of the appointment
of the interim trustec.*

While the Ninth Circuit, in
reaching its determination, inter-
preted the pre-1994 version of
Section 546, courts may apply the
same analysis in cases involving
the current version.® In fact, in
Parmetex, the Ninth Circuit reject-
ed the contention that adoption of
the current version of Section 546
warranted a different result ©

The significance? in Chapter 7
cases, courts may now find that the
Section 546(x) hritations period
starts significantly sooner than
practitioners have come to expect

PROCEDURAL
HISTORY/ARGUMENTS

in Parmetex, more than two
years following the date of ap-
pointment of the interim trustee,
unsecured creditors filed a com-
phint secking to avoid allegedly
fraudulent and preferential trans-
fers by the debtor’ The defendants
sought dismissal on the grounds
that the creditors had failed to
timely file the complaint pur-
suant to the pre-1994 version of
Section 546(a).? That version pro-
vided, in relevant part, that
certain avoidance actions could
not be commenced after the ear-
lier of two years after the appoint-
ment of a trustee under Section
702 or the time at which the case
was closed or dismissed.’

The parties disagreed as to
whether the expression “appoint-
ment of a trustee” in Section 546(2)
refers to an interim trustee or 4 per-
manent trustee.® The defendants
maintained that the expression refers
to the “appointment” of an interim
trustee under Section 701." “If this is
the case!"the Ninth Circuit observed,
“the Complaint was not timely filed
because the interim trustee was
appointed...more than two years
before the Creditors filed suit"*

Meanwhile, the creditors

argued that the expression refers
to the “clection” of a permanent
trustee under Section 702(b).7
According to the creditors,"§ 546
must refer to the qualification of a
permanent trustee under § 702
because the statute explicitly ref-
erences § 7027" The creditors
also noted that a majority of lower
courts had supported such an
interpretation of Section 546(a) '*

DECISION

The Ninth Circuit held that,
despite lower courts holding to
the contrary, the Section 546(z)
statute of limitations started to run
upon the appointment of the
interim trustee under Section 701,
and not upon the election of the
permanent trustee under Section
702.% The court premised its hold-
ing upon two prior decisions —
Ford v. Union Bank (In re San
Joaguin Roast Beef),” and
Upgrade Corp. v Gov't Technology
Servs., Inc. (In re Softwaire Centre
Intl, Inc).®

in San Joaguin, the Ninth
Circuit had held that, in a case con-
verted from Chapter 11 to Chapter
7, the appointment of the first
trustee, 7.e.,the Chapter 11 trustee,
triggers the Section 546(a) statute
of limitations.* After relying on San
Joaquin, the Ninth Circuit found
that the interim trustee qualified as
the “first trustee” in Parmetex '’ In
Softwaire Center,the Ninth Circuit
had held that a debtor in posses-
sion constitutes “the functional
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equivalent of an appointed
trustee,; and hence, that the
Section 546(z) statute of limita-
tions applies to debtors in posses-
sion as well as to trustees?”
Applying that reasoning in
Parmetex, the Ninth Circuit found
that an interim trustee appointed
under Section 701 constitutes the
“functional equivalent” of a perma-
nent trustee elected under Section
702.2 It declared that “[t]his is so
because the Bankruptcy Code
does not require the permanent
trustee to do anything different
than that which he had already
been doing as the interim
trustee?® “Indeed,” it added, “all
Chapter 7 trustees, including the
interim trustee, have the same
rights, powers, and duties, includ-
ing the power to asseit claims gov-
erned by § 5461
Therefore, the Ninth Circuit
found that, because the interim
trustee qualified as the first trustee,
and becausc an interim trustee is

the “functional equivalent” of a per--

manent trustee, the Section 546(a)
statute of limitations started to run
on the date of the appointment of
the interim trustee. ® Accordingly, it
concluded that the creditors’
action was barred ™

The Ninth Circuit rejected the
contention that such a holding
would “read” language — specifi-
cally, “§ 702" — out of the
statute” The Ninth Circuit
observed that, although it does
refer to Section 702 and not to
Section 701, Section 546(a) also
specifically refers to the “appoint-
ment” of trustees.® Oaly Section
701 addresses the “appointment”
of Chapter 7 trustees ¥ Thus, the
Ninth Circuit reasoned that adop-
tion of a contrary holding would
also read language — “appointed
under" — out of the statute®
“Given that either interpretation
would read language out of this
unclear statute,” it concluded,*we
have simply discerned the most
logical reading of § 540(a) that is
consistent with our prior deci-

sions in San Joaguin Roast Beef

and Soffwaire Centre™

Finaily, the Ninth Circuit reject-
ed the contention that “the 1994
amendments to the Bankruptcy
Code support a contrary interpre-
tationt of Section 546 because those
amendments add the phrase ‘or
election’ to the statute”” Finding
that the amended statute fails to
resolve the prior ambiguity, the
Ninth Circuit asserted:

[allthough the added phrase “or
election,” could suggest that the
unamended § 546(a) applies to
only the permanent trustes, the
statute alse now contains the
phrase “first trustee.” The added
“fiest trustee” language suggests
that the statute of limitations
should be applied to the interim
trustee hecause the interim trustee
is the "first trustee.” These contra-
dictory changes do not help clear
up the confusion present in the
unamended version of § 546{a).”

RELEVANCE/CONCLUSION
Although the Ninth Circuit
interpreted the pre-1994 version
of Section 546(a), and even
though its comments concerning
the current version of Section
546(a) constitute dicta, courts
may find the Ninth Circuit's
determination applicable in cases
involving the revised version of
Section 546(a). First, because the
word “appointment” remains in
the current version of Section
546(a), courts analyzing the cus-
reat version may adopt the Ninth
Circuit's finding that the word
refers to the appointment of an
interim trustee under Section
7013 Second, notwithstanding
the change in Section 546(a), all
Chapter 7 trustees still possess
the same powers. Hence, courts
may also adopt the Ninth
Circuit’s finding that an interim
trustee constitutes the functional
equivalent of a permanent trustee »
Third, as the Ninth Circuit recog-
nized, the phrase “first trustee” in

the current version of Section
546(a) could be interpreted to
signify that the limitations period
in a Chapter 7 case must start
upon the appointment of the
interirm  trustee, the “first
trustee."*® Finally, Parmetex is the
first case in which a United States
Court of Appeals has addressed
the issue of when the Section
546(a) statute of limitations starts
to run in a Chapter 7 case?®
Hence, courts are likely to accord
some modicum of deference to
the analysis in Parmetex.
Accordingly, counsel for
trustees, debtors, creditors’ com-
mittees, and creditors secking to
assert avoidance claims, as well as
parties defending such claims, are
advised to heed this case. B
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From the Editors
Continued from page 2
has reviewed a myriad of pro-
posed, pending and adopted
legisiation. We urge you to heed
his request to volunteer to work
on the section’s Legislative
Comsmittee, or, at the very least,
express your view to the com-
mittee on upcoming legislation.
For those of you who attended
the judges’ Roundtable at this
spring’s Bench/Bar Conference,
you heard Judge Novalyn Winfield
opine that she would not be
distressed if the then-pending bank-
rupicy reform legislation was not
enacted. In her Perspective From
the Bench article, she has expand-
ed her comments on the proposed
bankruptcy legisiation and has
reviewed the historical ante-
cedents of the current Bankruptey
Code Whether or when Congress
will succeed in reforming the code,

Judge Winfield’s article has put

back into perspective the concept
of debt repayment as an underly-
ing premise to debt relief.

Please take note that the
Bankruptcy Inn of Court has
commenced soliciting new stu-
dents for next year’s session.
Positions are currently available
for students, barristers and
masters. Please see Bruce

Buechler's update for more infor-
mation.

1 would be remiss if I didn't
express my heartfelt gratitude to
our assistant ecditor, Joseph J.
DiPasquale, for his Herculean
efforts in pgetting this newsletter
to press He has reminded and
prodded, in a style reminiscent of
the young Dan Stolz, contributors
to submit articles on a timely
basis We are thrilled with the suc-
cess he has had in obtaining con-
tributing articles from younger
bankruptcy practitioners, and
applaud his continuing efforts.

On a final note, this edition
contains the first message from
Simon Kimmelman as the new
chair of the Bankruptcy Law
Section.

As many of you are aware,
Simon was the original co-editor
of this newsletter, and only
resigned as such when his other
responsibilities (including, among
others, his being an officer of this
section and chair of the Lawyers
Advisory Committee) prevented
him from devoting additional
time to the newsletter We arc
thrilled that Simon, once again, is
submitting articies for the
newsletter, and enthusiastically
welcome him as the new chair of
our section. &




